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Item 1.01.  Entry into a Material Definitive Agreement.
 
On April 2, 2012, Theravance, Inc., a Delaware corporation (the “Company”), entered into a Common Stock Purchase Agreement (the “Common Stock
Purchase Agreement”) with Glaxo Group Limited, a limited liability company organized under the laws of England and Wales (the “Investor”), and, solely
with respect to certain enumerated sections therein, GlaxoSmithKline LLC, a Delaware limited liability company, the successor entity to SmithKline
Beecham Corporation, a Pennsylvania corporation (which, together with the Investor, is referred to as “GSK”). Pursuant to the terms of the Common Stock
Purchase Agreement, the Company has agreed to sell 10,000,000 unregistered shares of its common stock (the “Shares”) to the Investor at a price of $21.2887
per share in a private transaction (the “Private Placement”).
 
Consummation of the Private Placement is subject to various conditions, including (i) approval of the Private Placement by the Company’s stockholders, as
required by a Nasdaq listing rule since GSK will own more than 20% of the Company’s outstanding shares following the Private Placement, (ii) the
expiration or termination of applicable waiting periods under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, and (iii) other customary closing
conditions.  
 
The Common Stock Purchase Agreement may be terminated (i) by the Investor if, on any day before the closing of the Private Placement, the closing S&P
500 index is more than thirty percent (30%) less than the closing S&P 500 index on March 30, 2012, or the Company’s Board of Directors changes its
recommendation to stockholders to vote in favor of the Private Placement or (ii) by either of the parties if a vote of the Company’s stockholders does not
approve the Private Placement or if the Private Placement has not closed by July 15, 2012. Prior to stockholder approval, the Company has agreed not to
pursue or agree to an alternative financing to the Private Placement.
 



In connection with the Common Stock Purchase Agreement, the Company’s executive officers and directors have agreed to vote shares of Common Stock
over which they have voting power in favor of the Private Placement.
 
The foregoing is a summary of the terms of the Common Stock Purchase Agreement and is qualified in its entirety by reference to the Common Stock
Purchase Agreement, a copy of which is attached as Exhibit 10.1 to this Current Report on Form 8-K and is incorporated herein by reference.
 
Item 3.02.  Unregistered Sales of Equity Securities.
 
The information set forth in Item 1.01 of this Current Report on Form 8-K that relates to an agreement to sell unregistered equity securities of the Company in
a private placement is incorporated herein by reference. The Private Placement is scheduled to close within one (1) business day after satisfaction of the
closing conditions set forth in the Common Stock Purchase Agreement. The Private Placement will result in aggregate gross proceeds to the Company of
$212,887,000.00 before deducting transaction expenses. Neither the Company nor the Investor engaged any investment advisors with respect to the Private
Placement, and no finders’ fees or commissions will be paid to any party in connection therewith.
 
The Shares will be issued and sold by the Company in a private placement transaction in reliance upon an exemption from registration pursuant to
Section 4(2) of the Securities Act of 1933, as amended, based on representations made to the Company by the Investor regarding its status as an accredited
investor and the absence of any general solicitation in connection with the transaction.
 
Item 8.01.  Other Events.
 
On April 2, 2012, the Company and GlaxoSmithKline plc issued a joint press release announcing the signing of the Common Stock Purchase Agreement.  A
copy of the joint press release is attached as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by reference.
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The Company plans to use the net proceeds of the Private Placement for general corporate purposes, including advancing key programs through the next stage
of development, and based upon current operating plans, the Company does not expect to conduct any additional common stock financings prior to achieving
positive cash flow.
 
Caution Concerning Forward-Looking Statements
 
This communication contains certain “forward-looking” statements as that term is defined in the Private Securities Litigation Reform Act of 1995 regarding,
among other things, statements relating to goals, plans, objectives, expectations, and future events. Examples of such statements include statements relating to
the expected timing of the Private Placement, the use of proceeds from the Private Placement and the Company’s future plans for common stock financing. 
These statements are based on the current estimates and assumptions of the management of the Company as of the date of this communication and are subject
to risks, uncertainties, changes in circumstances, assumptions and other factors that may cause the actual results of the Company to be materially different
from those reflected in its forward-looking statements. Important factors that could cause actual results to differ materially from those indicated by such
forward-looking statements include, among others, risks related to delays or difficulties in commencing or completing clinical studies, the potential that
results of clinical or non-clinical studies indicate product candidates are unsafe or ineffective, our dependence on third parties in the conduct of our clinical
studies, inability to obtain stockholder approval of the Private Placement or satisfy other closing conditions for the Private Placement, declines in the S&P
500 index that could result in termination rights regarding the Private Placement, delays or failure to achieve regulatory approvals for product candidates,
risks of relying on third-party manufacturers for the supply of our product and product candidates and risks of collaborating with third parties to develop and
commercialize products. These and other risks are described in greater detail under the heading “Risk Factors” contained in the Company’s Annual Report on
Form 10-K filed with the Securities and Exchange Commission (SEC) on February 27, 2012 and the risks discussed in our other period filings with SEC.
Given these uncertainties, you should not place undue reliance on these forward-looking statements. The Company assumes no obligation to update its
forward-looking statements.
 
Important Additional Information will be filed with the SEC
 
The Company plans to file with the SEC and mail to its stockholders a proxy statement in connection with the Private Placement. The proxy statement will
contain important information about the Company, the Private Placement and related matters. Stockholders are urged to read the proxy statement carefully
when it is available. Free copies of the proxy statement and other Company documents filed with the SEC by the Company will be available through the web
site maintained by the SEC at www.sec.gov. In addition, stockholders will be able to obtain free copies of the proxy statement from the Company by
contacting Investor Relations at (650) 808-4100 or investor.relations@theravance.com.
 
The Company and its directors and executive officers may be deemed to be participants in the solicitation of proxies from the Company’s stockholders with
respect to the Private Placement. Information regarding the Company’s directors and executive officers is contained in the Company’s Annual Report on
Form 10-K for the year ended December 31, 2011 and its proxy statement dated March 16, 2011, which are filed with the SEC. As of March 21, 2012, the
Company’s directors and officers beneficially owned approximately 5.9 million shares, or 6.6%, of the Company’s common stock. Additional information
regarding the interests of the participants in the solicitation of proxies in connection with the Private Placement will be included in the proxy statement.

 
Item 9.01. Financial Statements and Exhibits.
 

(d) Exhibits.
 

Exhibit Number
 

Description
   
10.1

 

Common Stock Purchase Agreement, dated April 2, 2012, by and among Theravance, Inc., Glaxo Group Limited and
GlaxoSmithKline LLC

   
99.1

 

Joint Press Release, dated April 2, 2012, issued by Theravance, Inc. and GlaxoSmithKline plc
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by

the undersigned hereunto duly authorized.
 
 
 

THERAVANCE, INC.
   
Date: April 2, 2012 By: /s/ Michael W. Aguiar
  

Michael W. Aguiar
  

Chief Financial Officer
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THERAVANCE, INC.

 
COMMON STOCK PURCHASE AGREEMENT

 
THIS COMMON STOCK PURCHASE AGREEMENT (the “Agreement”) is made as of the 2nd day of April, 2012, by and among

Theravance, Inc., a Delaware corporation (the “Company”), Glaxo Group Limited, a limited liability company organized under the laws of England and
Wales (the “Investor”), and solely for the purposes of Sections 7.1, 7.2, 7.3, 7.4, 7.5, 7.6, 7.7, 7.9, 7.10, 7.11, 7.12, 7.13, 7.14, 7.17, 7.18 and 7.20 hereof,
GlaxoSmithKline LLC, a Delaware limited liability company, the successor entity to SmithKline Beecham Corporation, a Pennsylvania corporation (“GSK”).

 
THE PARTIES HEREBY AGREE AS FOLLOWS:
 
1.             Purchase and Sale of Stock.
 
1.1          Sale and Issuance of Common Stock.
 

(a)           On or prior to the Closing (as defined below), the Company shall have authorized the sale and issuance to the Investor of
shares of its Common Stock (the “Shares”).  The Shares shall have the rights, preferences, privileges and restrictions set forth in the Company’s Amended and
Restated Certificate of Incorporation (the “Restated Certificate”).

 
(b)           Subject to the terms and conditions of this Agreement, the Investor agrees to purchase at the Closing and the Company

agrees to sell and issue to the Investor at the Closing, Ten Million (10,000,000) Shares for Twenty-One Dollars Twenty-Eight and Eighty-Seven Hundredths
Cents ($21.2887) per Share, resulting in an aggregate purchase price of Two Hundred Twelve Million Eight Hundred Eighty-Seven Thousand Dollars
($212,887,000.00) (the “Aggregate Purchase Price”).  The purchase and sale of the Shares is referred to in this Agreement as the “Purchase.”

 
1.2          Closing.  The Purchase shall take place at the offices of the Company, 901 Gateway Boulevard, South San Francisco, CA 94080.

Within one (1) Business Day after satisfaction of the closing conditions set forth in Sections 5 and 6 hereof, the Investor will initiate an irrevocable wire
transfer in the amount of the Aggregate Purchase Price to an account designated in writing by the Company.  Immediately upon the Company’s receipt of the
Aggregate Purchase Price the Purchase shall be consummated (which time is designated as the “Closing”).  As promptly as practicable following the Closing,
the Company shall use all commercially reasonable efforts to arrange for the Company’s transfer agent to deliver to the Investor a certificate representing the
Shares that the Investor has purchased pursuant to this Agreement.  As used herein, “Business Day” shall mean any weekday that is not a day on which
banking institutions in San Francisco, California or London, United Kingdom are authorized or obligated to close.

 
2.             Representations and Warranties of the Company.  The Company hereby represents and warrants to the Investor that, as of the date

hereof, except as set forth in the SEC Reports (as defined below, but excluding for the purposes of Section 2, other than Section 2.11,
 

 



any risk factor disclosures contained in such documents under the heading “Risk Factors” and any disclosure of risks included in any “forward-looking
statements” disclaimer or other statements that are similarly non-specific and are predictive or forward-looking in nature), which exceptions shall be deemed
to be representations and warranties as if made hereunder:

 
2.1          Organization, Good Standing and Qualification.  The Company is a corporation duly organized, validly existing and in good

standing under the laws of the State of Delaware and has all requisite corporate power and authority to (i) execute, deliver and perform its obligations under
this Agreement, (ii) to issue and sell the Common Stock hereunder, (iii) to perform its obligations under the Restated Certificate, and (iv) to carry on its
business as now conducted and as proposed to be conducted.  The Company is duly qualified to transact business and is in good standing in each jurisdiction
in which the failure to so qualify would have a material adverse effect on its business or properties.

 
2.2          Capitalization and Voting Rights.  The authorized capital stock of the Company consists of 230,230,000 shares, with a par value of

$0.01 per share, of which:
 

·                  200,000,000 shares are designated as Common Stock;
 
·                  30,000,000 shares are designated as Class A Common Stock; and
 
·                  230,000 shares are designated as Preferred Stock.
 

At February 17, 2012, the Company had outstanding 86,149,162 shares of Common Stock, no shares of Class A Common Stock and no
shares of Preferred Stock. In addition, as of February 17, 2012, an aggregate of 8,946,346 shares of the Company’s Common Stock were subject to
outstanding options and restricted stock unit awards.  Except for stock option grants and restricted stock unit awards made since February 17, 2012 in the
aggregate amount not exceeding 2,000 shares, outstanding convertible subordinated notes with an aggregate principal amount of $172.5 million that mature
on January 15, 2015, and other than as set forth above in this Section 2.2 or pursuant to this Agreement or the Governance Agreement (as defined below),
there are no other securities convertible into or exchangeable for, or options, warrants, calls, subscriptions, rights, contracts, commitments, arrangements or
understandings of any kind to which the Company is a party or by which it is bound obligating the Company to issue, deliver or sell, or cause to be issued,
delivered or sold, additional shares of capital stock or other voting securities of the Company.

 
2.3          Subsidiaries.  The Company does not presently own or control, directly or indirectly, any interest in any other corporation,

association or other business entity, other than Advanced Medicine East, Inc., a Delaware corporation, and Theravance UK Limited, each a direct wholly-
owned subsidiary of the Company (together, the “Company Subsidiaries”).  The Company is not a participant in any joint venture, partnership, or similar
arrangement.

 
2.4          Authorization.
 

(a)           All corporate action on the part of the Company, its officers, directors and stockholders necessary for the authorization,
execution and delivery of this Agreement, the performance of all obligations of the Company hereunder, and the authorization,
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issuance (or reservation for issuance), sale and delivery of the Common Stock being sold hereunder has been taken, subject, in the case of the issuance of the
Shares, to receipt of the Stockholder Approval (as defined below). This Agreement constitutes a valid and legally binding obligation of the Company,
enforceable in accordance with its terms, except (i) as limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws of general
application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of specific performance, injunctive relief,
or other equitable remedies.

 
(b)           To the Company’s knowledge, all shares of Common Stock outstanding on the record date for the meeting of the

stockholders to approve the Voting Proposal (as defined below) (the “Stockholders’ Meeting”) shall be eligible to vote on the Voting Proposal.  The only vote
of the stockholders of the Company required to approve the issuance of the Shares in connection with the Purchase is the affirmative vote of the holders of not
less than a majority of the outstanding shares of Common Stock present at the Stockholders’ Meeting and eligible to vote.

 
(c)           The Board of Directors of the Company (the “Board of Directors”) has (i) approved the entry by the Company into this

Agreement, the performance of the Company’s obligations hereunder and consummation of the transactions contemplated hereby for purposes of
paragraph (a)(1) of Section 203 of the Delaware General Corporation Law (“DGCL Section 203”), and, to the Company’s knowledge, no other “moratorium”,
“control share acquisition”, “business combination”, “fair price” or other form of anti-takeover or similar law of any jurisdiction is applicable to the Company
and the transactions contemplated by this Agreement and (ii) directed that the Voting Proposal be submitted to the stockholders of the Company for their
approval and resolved to recommend that the stockholders of the Company vote in favor of the Voting Proposal.

 
2.5          Valid Issuance of Common Stock.  The Common Stock that is being purchased by the Investor hereunder, when issued, sold and

delivered in accordance with the terms of this Agreement for the consideration expressed herein, will be duly and validly issued, fully paid, and
nonassessable, and will be free of restrictions on transfer other than restrictions on transfer under this Agreement, the Amended and Restated Governance
Agreement dated June 4, 2004, as amended April 25, 2007 and November 29, 2010, by and among the Company, GSK, and solely with respect to Articles
III, IV and VI thereof, GlaxoSmithKline plc, an English public limited company, and the Investor (the “Governance Agreement”) and under applicable state
and federal securities laws.  The Common Stock that is being purchased by the Investor hereunder will not be subject to preemptive rights or rights of first
refusal that have not been waived or complied with.

 
2.6          Governmental Consents.  No consent, approval, order or authorization of, or registration, qualification, designation, declaration or

filing with, any federal, state or local governmental authority on the part of the Company is required in connection with the consummation of the transactions
contemplated by this Agreement, except (i) a filing under the Hart Scott Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), and
(ii) certain post-closing filings as may be required pursuant to federal securities laws and under the “Blue Sky” laws of the various states.
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2.7          Offering.  Subject in part to the truth and accuracy of the Investor’s representations set forth in Section 3 of this Agreement, the

offer, sale and issuance of the Common Stock as contemplated by this Agreement are exempt from the registration requirements of any applicable state and
federal securities laws, and neither the Company nor any authorized agent acting on its behalf will take any action (including any offering of any securities of
the Company under circumstances which would require the integration of such offering with the offering of any of the Securities to be issued pursuant to this
Agreement under the Securities Act and the rules and regulations of the Commission thereunder) hereafter that would cause the loss of such exemption.

 
2.8          Litigation.  There is no action, suit, proceeding or investigation pending or, to the Company’s knowledge, currently threatened

against the Company that questions the validity of this Agreement, or the right of the Company to enter into this Agreement, or to consummate the
transactions contemplated hereby, or if determined adversely, might result, either individually or in the aggregate, in (i) any material adverse changes in the
assets, business or prospects of the Company, financially or otherwise or (ii) any change in the current equity ownership of the Company, nor is the Company
aware that there is any basis for the foregoing.  The Company is not a party or subject to the provisions of any order, writ, injunction, judgment or decree of
any court or government agency or instrumentality.  There is no material action, suit, proceeding or investigation by the Company currently pending or that
the Company intends to initiate.

 
2.9          Patents and Trademarks.  The Company owns, or has rights to use pursuant to a valid license, all patents, trademarks, service

marks, trade names, copyrights, trade secrets, information, proprietary rights and processes necessary for its business as now conducted.  The use,
modification, licensing, sublicensing, sale, or any other exercise of rights involving such intellectual property does not infringe any copyright, trade secret,
trademark, service mark, trade name, firm name, logo, trade dress, mask work, moral right, other intellectual property right, right of privacy or right in
personal data, or to the knowledge of the Company, any patent, of any person.  No claims (i) challenging the validity, effectiveness, or ownership by the
Company of any of the Company’s intellectual property, or (ii) to the effect that the use, reproduction, modification, manufacturing, distribution, licensing,
sublicensing, sale or any other exercise of rights in any product, work, technology, service or process as used, provided or offered at any time, or as proposed
for use, reproduction, modification, distribution, licensing, sublicensing, sale or any other exercise of rights, by the Company infringes or will infringe on any
intellectual property or other proprietary or personal right of any person have been asserted or, to the knowledge of the Company, (A) are threatened by any
person nor (B) are there any valid grounds for any bona fide claim of any such kind.  To the knowledge of the Company, there is no unauthorized use,
infringement or misappropriation of any of the Company’s intellectual property by any third party, employee or former employee.  The Company’s employees
are not obligated under any contract (including licenses, covenants or commitments of any nature) or other agreement, or subject to any judgment, decree or
order of any court or administrative agency, that would interfere with the use of his or her best efforts to promote the interests of the Company or that would
conflict with the Company’s business as proposed to be conducted.  Neither the execution nor delivery of this Agreement, nor the carrying on of the
Company’s business by the employees of the Company, nor the conduct of the Company’s business as proposed, will, to the best of the Company’s
knowledge, conflict with or result in a
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breach of the terms, conditions or provisions of, or constitute a default under, any contract, covenant or instrument under which any of such employees is now
obligated.  The Company does not believe it is or will be necessary to utilize any inventions of any of its employees made prior to their employment by the
Company unless such inventions are properly assigned to the Company.

 
2.10        Compliance with Other Instruments.  The Company is not in violation or default in any material respect of any provision of its

Restated Certificate or Bylaws, or in any material respect of any instrument, judgment, order, writ, decree or contract to which it is a party or by which it is
bound, or, to the best of its knowledge, of any provision of any statute, rule or regulation applicable to the Company.  The execution, delivery and
performance of this Agreement, and the consummation of the transactions contemplated hereby will not result in any such violation or be in conflict with or
constitute, with or without the passage of time and giving of notice, either a default under any such provision, instrument, judgment, order, writ, decree or
contract or an event that results in the creation of any lien, charge or encumbrance upon any assets of the Company or the suspension, revocation, impairment,
forfeiture, or nonrenewal of any material permit, license, authorization, or approval applicable to the Company, its business or operations or any of its assets
or properties.  Without limiting the foregoing, the purchase of the Shares contemplated by this Agreement has been approved by a majority of the
“Independent Directors” as defined in the Governance Agreement.

 
2.11        SEC Reports; Financial Statements.
 

(a)           The Company has filed all reports, schedules, forms, statements and other documents required to be filed by the
Company under the Securities Act of 1933, as amended (the “Securities Act”) or the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
including pursuant to Section 13(a) or 15(d) thereof, for the three (3) years preceding the date hereof (the foregoing materials being collectively referred to
herein as the “SEC Reports”) on a timely basis or has received a valid extension of such time of filing and has filed any such SEC Reports prior to the
expiration of any such extension.  As of their respective dates, the SEC Reports complied in all material respects with the requirements of the Securities Act
and the Exchange Act and the rules and regulations of the Securities and Exchange Commission (the “Commission”) promulgated thereunder, as applicable,
and none of the SEC Reports, when filed, contained any untrue statement of a material fact or omitted to state a material fact required to be stated therein or
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading. To the knowledge of the
Company, except as disclosed to counsel to the Investor, there are no outstanding comments from the Commission with respect to any SEC Report.

 
(b)           No executive officer of the Company has failed in any respect to make the certifications required of him or her under

Section 302 or 906 of the Sarbanes-Oxley Act of 2002.  The financial statements of the Company included in the SEC Reports comply in all material respects
with applicable accounting requirements and the rules and regulations of the Commission with respect thereto as in effect at the time of filing.  Such financial
statements have been prepared in accordance with United States generally accepted accounting principles applied on a consistent basis during the periods
involved (“GAAP”), except as may be otherwise specified in such financial statements or the notes thereto and except that unaudited financial
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statements may not contain all footnotes required by GAAP, and fairly present in all material respects the financial position of the Company and its
consolidated subsidiaries as of and for the dates thereof and the results of operations and cash flows for the periods then ended, subject, in the case of
unaudited statements, to normal, immaterial, year-end audit adjustments.

 



2.12        Internal Controls.  The Company (i) has implemented and maintains disclosure controls and procedures (as defined in Rule 13a-
15(e) of the Exchange Act) to reasonably assure that material information relating to the Company is made known to the chief executive officer and the chief
financial officer of the Company by others within the Company; and (ii) has disclosed, based on its most recent evaluation of internal controls over financial
reporting prior to the date hereof, to the Company’s outside auditors and the audit committee of the Board of Directors (A) any significant deficiencies and
material weaknesses in the design or operation of internal controls over financial reporting (as defined in Rule 13a-15(f) of the Exchange Act) that are
reasonably likely to adversely affect the Company’s ability to record, process, summarize and report financial information; and (B) to the knowledge of the
Company, any fraud, whether or not material, that involves management or other employees who have a significant role in the Company’s internal controls
over financial reporting.  For the three (3) years preceding the date hereof, (i) neither the Company nor, to the knowledge of the Company, any director,
officer, employee, auditor or accountant of the Company has received or otherwise had or obtained knowledge of any material complaint, allegation, assertion
or claim, whether written or oral, regarding the accounting or auditing practices, procedures, methodologies or methods of the Company or its internal
accounting controls, including any material complaint, allegation, assertion or claim that the Company has engaged in questionable accounting or auditing
practices; and (ii) no attorney representing the Company, whether or not employed by the Company, has reported evidence of a material violation of securities
laws, breach of fiduciary duty or similar violation by the Company or any of its officers, directors, employees or agents to the Board of Directors or any
committee thereof or to any director or officer of the Company.

 
2.13        Absence of Certain Events and Changes.  Since December 31, 2011, (i) the Company has conducted its businesses in all material

respects in the ordinary course consistent with past practice; (ii) there has not been any event, change or development which, individually or in the aggregate,
has had or is reasonably likely to have a material adverse effect on the Company; (iii) the Company has not incurred any material liabilities (contingent or
otherwise) other than trade payables and accrued expenses incurred in the ordinary course of business consistent with past practice; (iv) the Company has not
declared or made any dividend or distribution of cash or other property to its stockholders; and (v) other than the surrender to the Company of shares of
Common Stock by employees of the Company in connection with the Company’s payment of withholding taxes due upon the vesting or settlement of
employees’ equity awards, the Company has not purchased, redeemed or made any agreements to purchase or redeem any shares of its capital stock.

 
2.14        No Undisclosed Liabilities.  The Company does not have any liabilities (contingent or otherwise), except for (i) liabilities reflected

or reserved against in financial statements of the Company included in the SEC Reports filed prior to the date of this Agreement; and (ii) liabilities that have
not had and are not reasonably likely to have a material adverse effect on the Company.
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2.15         Related-Party Transactions.  No executive officer or director of the Company or member of his or her immediate family is

indebted to the Company, nor is the Company indebted (or committed to make loans or extend or guarantee credit) to any of them.  To the Company’s
knowledge, none of such persons has any direct or indirect ownership interest in any firm or corporation with which the Company is affiliated or with which
the Company has a business relationship, or any firm or corporation that competes with the Company, except that executive officers or directors of the
Company and members of their immediate families may own stock in publicly traded companies that may compete with the Company.  No member of the
immediate family of any executive officer or director of the Company is directly or indirectly interested in any material contract with the Company.

 
2.16         Permits.  The Company has all material franchises, permits, licenses, and any similar authority necessary for the conduct of its

business as now being conducted by it, and the Company believes it can obtain, without undue burden or expense, any similar authority for the conduct of its
business as planned to be conducted.  The Company is not in default in any material respect under any of its franchises, permits, licenses, or other similar
authority.

 
2.17         Disclosure.  The Company has provided the Investor with all information requested by the Investor in connection with its decision

to purchase the Common Stock, including all information the Company believes is reasonably necessary to make such investment decision.  To the
Company’s knowledge, neither this Agreement, nor any other statements or certificates made or delivered in connection herewith contains any untrue
statement of a material fact or omits to state a material fact necessary to make the statements herein not misleading.

 
2.18         Corporate Documents.  The Restated Certificate and Bylaws of the Company are in the form as set forth as exhibits in the SEC

Reports.
 
2.19         Title to Property and Assets.  The Company owns its property and assets free and clear of all mortgages, liens, loans and

encumbrances, except such encumbrances and liens that arise in the ordinary course of business and do not materially impair the Company’s ownership or use
of such property or assets, and has good and marketable title to such property.  With respect to the property and assets it leases, the Company is in compliance
with such leases and holds a valid leasehold interest free of any liens, claims or encumbrances.

 
2.20         Tax Returns, Payments and Elections.  The Company has timely filed all tax returns and reports as required by law.  These returns

and reports are true and correct in all material respects.  The Company has paid all taxes and assessments due, except those contested by it in good faith, if
any.  The Company has not been advised (a) that any of its federal, state or local returns are being audited as of the date hereof, or (b) of any deficiency in
assessment or proposed judgment to its federal, state or other taxes.  The Company has no knowledge of any tax liabilities due with respect to the Company or
its properties or assets as of the date of this Agreement that are not adequately provided for.

 
2.21         Environmental Law.  To the Company’s knowledge, the Company is not in violation of and has no liability or potential liability

under any applicable statute, law, or regulation relating to the environment, and to the best of its knowledge, no material expenditures are or will be required
in order to comply with any such existing statute, law, or regulation.
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2.22         Proprietary Information and Employment Agreements.  Each current and former employee and officer of the Company has

executed a standard Proprietary Information and Inventions Agreement.  Each consultant of the Company has executed a standard Consulting Agreement
containing invention assignment provisions.  The Company is not aware that any of its employees, officers or consultants is in violation thereof, and the
Company will use its best efforts to prevent any such violation.  The Company has not entered into any employment agreements with any executive officers
of the Company.

 



2.23         Registration Rights.  Except as required pursuant to the Amended and Restated Investors’ Rights Agreement dated May 11, 2004,
by and among the Company and the investors who are parties thereto (the “Investors’ Rights Agreement”), the Company is not presently under any
obligation, and has not granted, any rights to register any of the Company’s presently outstanding securities or any of its securities that may hereafter be
issued.

 
2.24         Real Property Holding Corporation.  The Company is not a real property holding corporation within the meaning of

Section 897(c)(2) of the Internal Revenue Code of 1986 (the “Code”), as amended, and any regulations promulgated thereunder.
 
2.25         Labor Agreements.  The Company is not bound by or subject to (and none of its assets or properties is bound by or subject to) any

written or oral, express or implied, contract, commitment or arrangement with any labor union, and no labor union has requested or, to the Company’s
knowledge, has sought to represent any of the employees, representatives or agents of the Company.  There is no strike or other labor dispute involving the
Company pending, or to the Company’s knowledge, threatened, that could have a material adverse effect on its business or properties, nor is the Company
aware of any labor organization activity involving its employees.

 
2.26         Insurance.  The Company maintains in full force and effect such types and amounts of insurance issued by insurers of recognized

responsibility insuring the Company with respect to its business and properties, in such amounts and against such losses and risks which are usual and
customary in the Company’s business as to amount and scope.

 
3.             Representations and Warranties of the Investor.  The Investor hereby represents and warrants that:
 
3.1           Authorization.  The Investor has full power and authority to enter into this Agreement, and this Agreement constitutes a valid and

legally binding obligation, enforceable in accordance with its terms except (i) as limited by applicable bankruptcy, insolvency, reorganization, moratorium,
and other laws of general application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of specific
performance, injunctive relief, or other equitable remedies.

 
3.2           Purchase Entirely for Own Account.  This Agreement is made with the Investor in reliance upon the Investor’s representation to

the Company, which by the Investor’s execution of this Agreement the Investor hereby confirms, that the Common Stock to be received by the Investor (the
“Securities”) will be acquired for investment for the Investor’s own account, not as a nominee or agent, and not with a view to the resale or distribution of any
part thereof,
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and that the Investor has no present intention of selling, granting any participation in, or otherwise distributing the same in violation of applicable securities
laws.  By executing this Agreement, the Investor further represents that the Investor does not have any contract, undertaking, agreement or arrangement with
any person to sell, transfer or grant participations to such person or to any third person, with respect to any of the Securities.

 
3.3           Disclosure of Information.  The Investor further represents that it has had an opportunity to ask questions and receive answers

from the Company regarding the terms and conditions of the offering of the Common Stock and the business, properties, prospects and financial condition of
the Company.  The Investor acknowledges that it has read the “Risk Factors” Section contained in the Company’s Annual Report on Form 10-K filed on
February 27, 2012 and understands the Company’s business and recognizes that a purchase of the Company’s Common Stock involves risks and
uncertainties.  The foregoing, however, does not limit or modify the representations and warranties of the Company in Section 2 of this Agreement or the
right of the Investor to rely thereon.

 
3.4           Investment Experience.  The Investor is an investor in securities of companies in the development stage and acknowledges that it

is able to fend for itself, can bear the economic risk of its investment, and has such knowledge and experience in financial or business matters that it is
capable of evaluating the merits and risks of the investment in the Common Stock.  The Investor also represents that it has not been organized for the purpose
of acquiring the Common Stock.

 
3.5           Accredited Investor.  The Investor is an “accredited investor” within the meaning of Rule 501 of Regulation D adopted pursuant

to the Act, as presently in effect.
 
3.6           Restricted Securities.  The Investor understands that the Securities it is purchasing are characterized as “restricted securities”

under the federal securities laws inasmuch as they are being acquired from the Company in a transaction not involving a public offering and that under such
laws and applicable regulations such securities may be resold without registration under the Act, only in certain limited circumstances.  In this connection, the
Investor represents that it is familiar with Rule 144 adopted pursuant to the Act, as presently in effect, and understands the resale limitations imposed thereby
and by the Act.

 
3.7           Governance Agreement.  The Investor acknowledges and agrees that (a) the Shares it is purchasing hereunder are “Voting Stock”

(as defined in the Governance Agreement), (b) the Shares are subject to the terms and conditions of the Governance Agreement, including, but not limited to,
the resale restrictions and voting obligations contained therein, and (c) it is a GSK Affiliate under the Governance Agreement.

 
4.             Covenants.
 
4.1           Conduct of the Business.  From the date of this Agreement until the earlier of the Closing Date and the termination of this

Agreement pursuant to Section 7.21 (the “Pre-Closing Period”), the Company shall, and shall cause each of the Company Subsidiaries to, use commercially
reasonable efforts to carry on its business in the ordinary course of business, maintain and preserve its and the Company Subsidiaries’ business (including its
organization,
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assets, properties, goodwill and insurance coverage) and preserve its business relationships with customers, strategic partners, suppliers, distributors and
others having business dealings with it.  In addition, during the Pre-Closing Period, the Company shall not, without the prior written consent of the Investor,



(i) declare, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise, with respect to any of its Common Stock,
(ii) split, combine, reclassify, subdivide, redeem or purchase or otherwise acquire any shares of its Common Stock or (iii)  authorize any of, or commit or
agree, in writing or otherwise, to take any of, the foregoing actions.

 
4.2           No Solicitation.  Prior to approval of the Voting Proposal, without the prior written approval of the Investor, the Company shall

not, directly or indirectly:
 

(a)           solicit, initiate or knowingly encourage any inquiries or the making of any proposal or offer that could reasonably be
expected to lead to Alternative Financing;

 
(b)           enter into, continue or otherwise participate in any discussions or negotiations with persons other than the Company’s

employees, officers, directors and counsel regarding or furnish to any person any non-public information with respect to any (i) Alternative Financing or
(ii) inquiry, proposal or offer that could reasonably be expected to lead to Alternative Financing;

 
(c)           enter into any agreement, agreement in principle, letter of intent, option agreement or similar agreement or understanding

with respect to any Alternative Financing; or
 
(d)           resolve, agree or publicly propose to do any of the foregoing.
 

“Alternative Financing” means (i) the incurrence, assumption, issuance, modification, renewal, syndication, or refinancing of any indebtedness (other than
(A) in connection with the financing of trade receivables in the ordinary course of business, (B) letters of credit or similar arrangements issued in the ordinary
course of business, and (C) borrowings under existing revolving credit facilities in the ordinary course of business), (ii) the issuance, sale or amendment of
any debt securities or warrants or other rights to acquire debt securities of the Company or any of the Company Subsidiaries (other than an exchange of debt
securities that does not increase the aggregate amount of principal and accrued interest owed by the Company prior to the exchange), or (iii) the sale of any of
the Company’s other securities, including Common Stock (other than Common Stock issued through the exercise of outstanding Company options or the
settlement of outstanding Company restricted stock units).
 

4.3           Antitrust Approval.  The Investor and the Company agree, and shall cause each of their respective subsidiaries, to cooperate and
to use their respective commercially reasonable efforts to obtain any government clearances (including by expiration or termination of the relevant waiting
period) or approvals required for the Closing and the continued exercise of GSK’s right to purchase shares of Common Stock pursuant to Section 2.1(d)(ii) of
the Governance Agreement under the HSR Act or other applicable competition, antitrust or merger control laws of any other jurisdictions (collectively,
“Antitrust Laws”). Without limiting the foregoing, the Company and the Investor shall prepare and file a Notification and Report Form
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pursuant to the HSR Act no more than seven Business Days after the date of this Agreement.  The Investor and the Company will have the right to review in
advance, and to the extent practicable each will consult with the other with respect to, in each case subject to applicable laws relating to the exchange of
information, all the information relating to such other party, and any of their respective subsidiaries, which appears in any filing made with, or written
materials submitted to, any third party or any governmental authority or regulatory body in connection with the transactions contemplated by this Agreement. 
In exercising the foregoing right, each of the Investor and the Company hereby agrees to act reasonably and as promptly as practicable and to keep the other
party apprised of the status of the matters referred to in this Section 4.3.  Each of the Investor and the Company shall promptly furnish the other with copies of
written communications received by it or its subsidiaries from, or delivered by any of the foregoing to, any governmental authority or regulatory body in
respect of this Section 4.3.  The parties agree that, to the extent that the condition set forth in Sections 5.8 and 6.4 is not satisfied prior to the date upon which
GSK has the right to purchase shares of Common Stock pursuant to Section 2.1(d)(ii) of the Governance Agreement as a result of exercises, vestings and
settlements occurring during the first quarter of 2012, GSK and the Company will defer such purchase and sale of shares of Common Stock until the
satisfaction of such conditions.

 
4.4           Stockholder Approval.
 

(a)           The Company, acting through the Board of Directors, shall call for, give notice of, convene and hold the Stockholders’
Meeting as promptly as practicable following the date of this Agreement, for the purpose of considering and voting on the proposal to approve the issuance of
the Shares in connection with the Purchase pursuant to Nasdaq Listing Rule 5635(b) (the “Voting Proposal”, and the approval of the Voting Proposal by the
majority of the holders of the outstanding shares of Common Stock present at the Stockholders’ Meeting and eligible to vote, the “Stockholder Approval”). 
In connection with the Stockholders’ Meeting, the Company shall promptly prepare (and the Investor will reasonably cooperate with the Company to prepare)
and file (but in no event more than seven Business Days after the date of this Agreement) with the Commission a preliminary proxy statement (as amended or
supplemented from time to time, the “Proxy Statement”) to be sent to the stockholders of the Company in connection with the approval of the Voting
Proposal, shall use its commercially reasonable efforts to respond to any comments of the Commission or its staff and to cause a definitive Proxy Statement
related to such Stockholders’ Meeting to be mailed to the Company’s stockholders not more than seven Business Days after clearance thereof by the
Commission, and shall use its commercially reasonable efforts to solicit proxies in favor of approving the Voting Proposal.  The Company agrees that the
Proxy Statement (A) will not, on the date the Proxy Statement is first mailed to the stockholders of the Company or at the time of the Stockholders’ Meeting
or at the time of any amendment or supplement thereof, contain any untrue statement of material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements therein, in the light of the circumstances under which they are made, not misleading (provided that the
Company shall not be responsible for any statements made in the Proxy Statement with respect to the Investor, based on information supplied in writing by or
on behalf of the Investor specifically for inclusion in the Proxy Statement) and (B) will comply as to form, in all material respects, with the requirements
under the Exchange Act and the rules of the Commission thereunder.  The Board of Directors has unanimously recommended that the Company’s
stockholders vote in favor of the Voting Proposal (the “Board Recommendation”)
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and, subject to the following sentence, the Proxy Statement will include such Board Recommendation.  The Board of Directors shall not withhold, withdraw
or modify, or publicly propose or resolve to withhold, withdraw or modify in a manner adverse to the Investor, the Board Recommendation, unless the Board
of Directors has first determined in good faith, after consultation with its outside legal counsel, that failure to change the Board Recommendation is



reasonably likely to result in a breach of its fiduciary duties.  The Company shall provide the Investor with no less than twenty-four hours prior written notice
of any meeting of the Board of Directors at which any such action with respect to the Board Recommendation is to be voted on.

 
(b)           The Company shall notify the Investor promptly of the receipt of any comments from the Commission or its staff and of

any request by the Commission or its staff for amendments or supplements to the Proxy Statement or for additional information (in each case limited to
comments or requests specifically related to the Voting Proposal) and will supply the Investor with copies of all correspondence between the Company or any
of its representatives, on the one hand, and the Commission or its staff, on the other hand, with respect to any portion of the Proxy Statement specifically
related to the Voting Proposal. If at any time prior to the Stockholders’ Meeting there shall occur any event that is required to be set forth in an amendment or
supplement to the Proxy Statement, the Company shall as promptly as practicable prepare and mail to its stockholders such an amendment or supplement. The
Investor and the Company agree to promptly correct any information provided by it or on its behalf for use in the Proxy Statement if, and to the extent that,
such information shall have become false or misleading in any material respect, and the Company shall as promptly as practicable prepare and mail to its
stockholders an amendment or supplement to correct such information to the extent required by applicable laws and regulations. The Company shall consult
with the Investor prior to filing the Proxy Statement on matters specifically related to the Voting Proposal, or any amendment or supplement thereto, and
provide the Investor with a reasonable opportunity to comment thereon.

 
(c)           The Investor and the Company agree, upon request, to furnish the other party with all information concerning itself, its

affiliates, directors, officers, partners and stockholders and such other matters as may be reasonably necessary or advisable in connection with (i) the Proxy
Statement, (ii) the Stockholders’ Meeting and (iii) any other statement, filing, notice or application made by or on behalf of such other party to any
governmental authority in connection with the Purchase and the other transactions contemplated by this Agreement.

 
5.             Conditions of Investor’s Obligations at Closing.  The obligations of the Investor under subsection 1.1(b) of this Agreement are

subject to the fulfillment on or before the Closing of each of the following conditions, the waiver of which shall not be effective against the Investor if it does
not consent thereto:

 
5.1           Performance.  The Company shall have performed and complied with all agreements, obligations and conditions contained in this

Agreement that are required to be performed or complied with by it on or before the Closing.
 
5.2           Representations and Warranties.  The representations and warranties of the Company contained in Sections 2.1, 2.4, 2.5, 2.6 and

2.11 shall have been true in all material respects on and as of the Closing and each of the representations and warranties made by the
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Company in this Agreement (except those representations and warranties in Sections 2.1, 2.4, 2.5, 2.6 and 2.11) shall have been true in all material respects as
of the date of this Agreement.

 
5.3           Compliance Certificate.  The Chief Executive Officer of the Company shall deliver to the Investor at the Closing a certificate

stating that the conditions specified in Section 5.1 and 5.2 have been fulfilled.
 
5.4           Qualifications.  All authorizations, approvals, or permits, if any, of any governmental authority or regulatory body of the United

States or of any state that are required in connection with the lawful issuance and sale of the Securities pursuant to this Agreement shall be duly obtained and
effective as of the Closing.

 
5.5           Proceedings and Documents.  All corporate and other proceedings in connection with the transactions contemplated at the Closing

and all documents incident thereto shall be reasonably satisfactory in form and substance to the Investor, and they shall have received all such counterpart
original and certified or other copies of such documents as they may reasonably request.

 
5.6           Section 203 of DGCL.  The Board of Directors shall have approved the entry by the Company into this Agreement and the

performance by of the Company’s obligations hereunder and consummation of the transactions contemplated hereby for purposes of paragraph (a)(1) of
DGCL Section 203 and the Company shall deliver to the Investor true and correct copies of resolutions adopted by the Board of Directors to the foregoing
effect.

 
5.7           Stockholder Approval.  The Stockholder Approval shall have been obtained.
 
5.8           HSR Act.  The waiting period applicable to the consummation of the transactions contemplated hereby under the HSR Act shall

have expired or been terminated and no action by the Department of Justice or Federal Trade Commission or any governmental authority challenging or
seeking to enjoin the consummation of such transactions shall have been instituted and be pending.

 
5.9           No Injunction.  No provision of any applicable law or regulation and no judgment, injunction, order or decree shall prohibit the

Closing or shall prohibit or restrict the Investor from acquiring the Shares being sold hereunder and no pending lawsuit shall have been commenced by any
court, administrative agency or commission or other governmental authority seeking to effect any of the foregoing.

 
6.             Conditions of the Company’s Obligations at Closing.  The obligations of the Company to the Investor under this Agreement are

subject to the fulfillment on or before the Closing of each of the following conditions by the Investor:
 
6.1           Representations and Warranties.  The representations and warranties of the Investor contained in Section 3 shall have been true on

and as of the Closing.
 
6.2           Qualifications.  All authorizations, approvals, or permits, if any, of any governmental authority or regulatory body of the United

States or of any state that are required in
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connection with the lawful issuance and sale of the Securities pursuant to this Agreement shall be duly obtained and effective as of the Closing.
 
6.3           Stockholder Approval.  The Stockholder Approval shall have been obtained.
 
6.4           HSR Act.  The waiting period applicable to the consummation of the transactions contemplated hereby under the HSR Act shall

have expired or been terminated and no action by the Department of Justice or Federal Trade Commission or any governmental authority challenging or
seeking to enjoin the consummation of such transactions shall have been instituted and be pending.

 
6.5           No Injunction.  No provision of any applicable law or regulation and no judgment, injunction, order or decree shall prohibit the

Closing or shall prohibit or restrict the Company from issuing to the Investor the Shares being sold hereunder and no pending lawsuit shall have been
commenced by any court, administrative agency or commission or other governmental authority seeking to effect any of the foregoing.

 
7.             Miscellaneous.
 
7.1           Survival of Warranties.  The warranties, representations and covenants of the Company, the Investor and GSK contained in or

made pursuant to this Agreement shall survive the execution and delivery of this Agreement and the Closing and shall in no way be affected by any
investigation of the subject matter thereof made by or on behalf of the Investor, GSK or the Company.

 
7.2           Successors and Assigns.  Except as otherwise provided herein, the terms and conditions of this Agreement shall inure to the

benefit of and be binding upon the respective successors and assigns of the parties (including transferees of any Securities).  Nothing in this Agreement,
express or implied, is intended to confer upon any party other than the parties hereto or their respective successors and assigns any rights, remedies,
obligations, or liabilities under or by reason of this Agreement, except as expressly provided in this Agreement.

 
7.3           Governing Law.  This Agreement shall be governed by and construed in accordance with and governed by the law of the State of

Delaware, without regard to the conflicts of laws principles thereof.  Any action brought, arising out of, or relating to this Agreement shall be brought in the
Court of Chancery of the State of Delaware. Each party hereby irrevocably submits to the exclusive jurisdiction of said Court in respect of any claim relating
to the validity, interpretation and enforcement of this Agreement, and hereby waives, and agrees not to assert, as a defense in any action, suit or proceeding in
which any such claim is made that it is not subject thereto or that such action, suit or proceeding may not be brought or is not maintainable in such courts, or
that the venue thereof may not be appropriate or that this agreement may not be enforced in or by such courts.  The parties hereby consent to and grant the
Court of Chancery of the State of Delaware jurisdiction over such parties and over the subject matter of any such claim and agree that mailing of process or
other papers in connection with any such action, suit or proceeding in the manner provided in Section 7.7, or in such other manner as may be permitted by
law, shall be valid and sufficient thereof.
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7.4           WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL

RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY.

 
7.5           Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of

which together shall constitute one and the same instrument.
 
7.6           Titles and Subtitles.  The titles and subtitles used in this Agreement are used for convenience only and are not to be considered in

construing or interpreting this Agreement.
 
7.7           Notices.  All notices required or permitted hereunder shall be in writing and shall be deemed effectively given: (a) upon personal

delivery to the party to be notified, (b) when sent by confirmed electronic mail or facsimile if sent during normal business hours of the recipient, if not, then
on the next business day or (c) one (1) day after deposit with a nationally recognized overnight courier, specifying next day delivery, with written verification
of receipt.  Notwithstanding the foregoing or any provision to the contrary in the Investors’ Rights Agreement or the Restated Certificate, the Company agrees
that when any notice is given to the Investor or GSK, whether under this Agreement, the Investors’ Rights Agreement or the Restated Certificate, such notice
shall not be deemed to be effectively given until a copy of such notice is transmitted to the Investor and GSK via facsimile.  All notices and certificates will
be addressed to the Investor and GSK at their respective addresses set forth on the signature page hereto or at such other address as the Company or the
Investor or GSK may designate by ten (10) days advance written notice to the other parties hereto.

 
7.8           Finder’s Fee.  The Investor agrees to indemnify and to hold harmless the Company from any liability for any commission or

compensation in the nature of a finders’ fee (and the costs and expenses of defending against such liability or asserted liability) for which the Investor or any
of its officers, partners, employees, or representatives is responsible.

 
The Company agrees to indemnify and hold harmless the Investor from any liability for any commission or compensation in the nature of a

finders’ fee (and the costs and expenses of defending against such liability or asserted liability) for which the Company or any of its officers, employees or
representatives is responsible.

 
7.9           Expenses.  Irrespective of whether the Closing is effected, each party shall bear their own costs and expenses incurred with

respect to the negotiation, execution, delivery and performance of this Agreement.  If any action at law or in equity is necessary to enforce or interpret the
terms of this Agreement or the Restated Certificate, the prevailing party shall be entitled to reasonable attorney’s fees, costs and necessary disbursements in
addition to any other relief to which such party may be entitled.

 
7.10         Amendments and Waivers.  Any term of this Agreement may be amended and the observance of any term of this Agreement may

be waived (either generally or in a particular instance and either retroactively or prospectively), only with the written consent of the
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Company, the Investor and GSK.  Any amendment or waiver effected in accordance with this paragraph shall be binding upon each holder of any securities
purchased under this Agreement at the time outstanding, each future holder of all such securities, and the Company.

 
7.11         Severability.  If one or more provisions of this Agreement are held to be unenforceable under applicable law, such provision shall

be excluded from this Agreement and the balance of the Agreement shall be interpreted as if such provision were so excluded and shall be enforceable in
accordance with its terms.

 
7.12         Confidentiality.  Any confidential information obtained by the Investor or GSK pursuant to this Agreement which is labeled or

otherwise identified as confidential or proprietary shall be treated as confidential and shall not be disclosed to a third party without the prior written consent of
the Company and shall not be used by the Investor or GSK for any purpose other than monitoring the Investor’s or GSK’s investment in the Company, except
that the Investor or GSK may disclose such information (i) to its attorneys, accountants, consultants, and other professionals to the extent necessary to obtain
their services in connection with monitoring its investment in the Company, (ii) to its affiliates, officers, directors, stockholders, members and/or partners in
the ordinary course of business or pursuant to disclosure obligation to affiliates, stockholders, members and/or partners; provided that such information is
provided to such persons and entities with notice that such information is confidential and should be treated as such, (iii) to any prospective purchaser of the
Investor’s or GSK’s shares of the Company, provided (in the case of disclosure in clause (iii)) the recipient agrees to keep such information confidential and
to use such information solely for evaluation of such proposed purchase, or (iv) as may otherwise be required by law.  Notwithstanding the foregoing, such
information shall not be deemed confidential for the purpose of enforcement of this Agreement and said information shall not be deemed confidential after it
becomes publicly known through no fault of the recipient.  The provisions of this Section 7.12 shall be in addition to, and not in substitution for, the
provisions of any separate confidentiality agreements executed by the parties hereto; provided that if there is any conflict between the provisions of this
Section 7.12 and the more restrictive provisions of such separate confidentiality agreements, the provisions of such separate confidentiality agreements shall
prevail.

 
7.13         Publicity.  No party or any affiliate of a party shall make, or cause to be made, any publicity, news release or other such general

public announcement or make any other disclosure to any third party in respect of this Agreement, the transactions contemplated hereby (including, without
limitation, disclosure of Investor’s or GSK’s ownership interest in the Company) or the voting agreements without the prior written consent of the other party;
provided however, that the foregoing provision is not intended to limit communications deemed reasonably necessary or appropriate by a party or its affiliates
to its employees, stockholders, partners, directors, officers, potential investors, accountants and legal counsel who are under an obligation to preserve the
confidentiality of the foregoing.  Notwithstanding the foregoing provision, the parties and their respective affiliates shall not be prohibited from making any
disclosure or release that is required by law, court order, or applicable regulation, or is considered necessary by legal counsel to fulfill an obligation under
securities laws or the rules of a national stock exchange.
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7.14         Entire Agreement.  This Agreement and the documents referred to herein constitute the entire agreement among the parties and no

party shall be liable or bound to any other party in any manner by any warranties, representations, or covenants except as specifically set forth herein.
 
7.15         Legends.  It is understood that the certificates evidencing the Securities may bear one or all of the following legends:
 

(a)           “The shares represented by this certificate have not been registered under the Securities Act of 1933, as amended (the
“Act”).  The shares may not be sold, transferred or assigned in the absence of an effective registration for these shares under the Act or an opinion of the
corporation’s counsel that registration is not required under the Act.”

 
(b)           “The sale, pledge, hypothecation, assignment or transfer of the securities represented by this certificate is subject to the

terms and conditions of a Governance Agreement by and between the stockholder and the corporation.  Copies of such agreement may be obtained upon
written request to the Secretary of the Corporation.”

 
(c)           Any legend required by the laws of any state.
 

7.16         Nasdaq Listing.  The Company shall use all commercially reasonable efforts to have the Shares acquired by the Investor at the
Closing authorized for listing on the Nasdaq Global Market.

 
7.17         Existing Agreements Between GSK and the Company.  GSK, the Investor, and the Company agree and acknowledge that (a) none

of GSK, the Investor nor any of their affiliates currently have any right to nominate or designate any individual to serve as a member or observer of the Board
of Directors pursuant to section 1.1(a) of the Governance Agreement, and (b) notwithstanding the purchase of the Shares by the Investor hereunder or any
other acquisition of shares of Voting Stock (as defined in the Governance Agreement) by GSK, the Investor or any of their affiliates, none of GSK, the
Investor nor any of their affiliates will following the Closing have any right to nominate or designate any individual to serve as a member or observer of the
Board of Directors pursuant to section 1.1(a) of the Governance Agreement.  Notwithstanding the approval of the purchase of the Shares hereunder by the
Independent Directors and the Company and except as otherwise set forth herein, GSK and the Investor agree and acknowledge that and each of them and
their affiliates continue to be subject to the limitations set forth in the Governance Agreement with respect to acquisitions of any securities or direct or indirect
rights, warrants or options to acquire, or securities convertible into or exchangeable for, any Equity Securities (as defined in the Governance Agreement). 
GSK, the Investor and the Company agree that neither the execution of this Agreement nor the consummation by it of the transactions contemplated hereby
does or will, violate, conflict with or result in the breach or termination of, or constitute a default under the terms of, any existing agreement between GSK or
any of its affiliates, on the one hand, and the Company or any of its affiliates, on the other hand.

 
7.18         Authorization.  GSK has full power and authority to enter into this Agreement, and this Agreement constitutes a valid and legally

binding obligation, enforceable in
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accordance with its terms except (i) as limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws of general application
affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of specific performance, injunctive relief, or other
equitable remedies.



 
7.19         Registrable Securities.  The Shares purchased by the Investor pursuant to this Agreement shall constitute Registrable Securities as

defined in, and in accordance with the limitations set forth in, the Investors’ Rights Agreement.
 
7.20         Agreement to Vote for Private Placement.
 

(a)           The Investor and GSK shall ensure that all Voting Stock beneficially owned by the Investor, GSK and/or any GSK
Affiliate (as defined in the Governance Agreement) is voted in favor of the Voting Proposal. The Investor and GSK each hereby grant to the Board of
Directors, and appoint the Board of Directors as, its irrevocable proxy to vote all Voting Stock now owned or hereafter acquired by the Investor or GSK,
respectively, prior to the record date of the Stockholders’ Meeting in the manner required by the preceding sentence.  Such proxy shall be irrevocable until the
earlier of (i) the Closing, (ii) this Agreement terminates pursuant Section 7.21, or (iii) this Section 7.20 is amended to remove such grant of proxy in
accordance with Section 7.10 hereof, and is coupled with an interest in all Voting Stock owned by the Investor and GSK, respectively.  This Agreement shall
constitute the proxy granted pursuant hereto.

 
(b)           In connection with the entry into this Agreement, certain of the directors and executive officers of the Company have

executed and delivered voting agreements, dated as of the date hereof, in the form attached hereto as Exhibit A.
 

7.21         Termination.  This Agreement may be terminated:
 

(a)           by the Investor or by the Company, by written notice to the other party, if the Closing has not been consummated on or
before July 15, 2012, provided that the Company shall not have the right to terminate pursuant to this Section 7.21(a) if it is in breach of its covenants under
Section 4.4 hereof;

 
(b)           by the Investor if the closing S&P 500 index on any day during the Pre-Closing Period is more than thirty percent (30%)

less than the closing S&P 500 index on March 30, 2012;
 
(c)           by the Investor if the Board of Directors withholds, withdraws or modifies, or publicly proposes or resolves to withhold,

withdraw or modify in a manner adverse to the Investor, the Board Recommendation; and
 
(d)           by the Investor or by the Company, by written notice to the other party, if the Stockholder Approval is not obtained at the

Stockholders’ Meeting (or any postponement or adjournment thereof) at which a vote is taken on the Voting Proposal.
 

7.22         Effect of Termination. In the event of termination of this Agreement as provided in Section 7.21, this Agreement shall
immediately become void and there shall be no
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liability or obligation on the part of the Investor or the Company, or their respective officers, directors, stockholders or affiliates; provided that (a) no such
termination shall relieve any party from liability for fraud or any knowing and intentional breach of this Agreement prior to such termination and (b) the
provisions of Sections 7.1 – 7.14 and this Section 7.22 shall remain in full force and effect and survive any termination of this Agreement.

 
[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.
 
 

 

THERAVANCE, INC.
   
   
 

By: /s/ Rick E Winningham
  

Rick E Winningham
  

Chief Executive Officer
 

SIGNATURE PAGE TO APRIL 2012 COMMON STOCK PURCHASE AGREEMENT
 

 
 

INVESTOR:
  
  
 

Glaxo Group Limited
 

Name of Investor
  
  
 

By: /s/ Vaughn Walton
 

Signature of Authorized Person
 

Name: Vaughn Walton
 

Title: Authorized Signatory for and on behalf of The Welcome Foundation



Limited
Corporate Director

  
 

Address: 980 Great West Road
Brentford, Middlesex, TW89GS

   
   
 

Fax No: +44 208 047 6904
  
  
 

GlaxoSmithKline LLC
 

(Solely with respect to Sections 7.1, 7.2, 7.3, 7.4, 7.5, 7.6, 7.7, 7.9, 7.10, 7.11,
7.12, 7.13, 7.14, 7.17, 7.18 and 7.20)

  
  
 

By: /s/ William J. Mosher
 

Signature of Authorized Person
 

Name: William J. Mosher
 

Title: Vice President & Secretary
  
 

Address: One Franklin Plaza
200 North 16th Street
Philadelphia, PA 19102

   
   
 

Fax No: 215-751-5349
 

SIGNATURE PAGE TO APRIL 2012 COMMON STOCK PURCHASE AGREEMENT
 

 
Exhibit A

Form of Voting Agreement
 

April 2, 2012
 

Glaxo Group Limited
980 Great West Road
Brentford, Middlesex, TW8 9GS
United Kingdom
 
Ladies and Gentlemen:
 

Reference is made to the Common Stock Purchase Agreement, dated as of the date hereof, by and among yourself, GlaxoSmithKline LLC, a
Delaware limited liability company, the successor entity to SmithKline Beecham Corporation, a Pennsylvania corporation (“GSK”) and Theravance, Inc., a
Delaware corporation (the “Company”) (as such agreement may be amended from time to time, the “Purchase Agreement”; capitalized terms used herein
without definition shall have the respective meanings ascribed to them in the Purchase Agreement), pursuant to which, among other things, you will purchase
Shares from the Company at the Closing (the “Purchase”), upon the terms and subject to the conditions set forth in the Purchase Agreement.

 
At any meeting of the stockholders of the Company to vote on the proposal to approve the issuance of the Shares to you in connection with the

Purchase pursuant to Nasdaq Listing Rule 5635(b) (the “Voting Proposal”), I commit that I shall vote (or cause to be voted) all shares of the Company’s
voting stock over which I then have voting power in favor of the Voting Proposal.  Until such meeting occurs, I shall not take any action with the purpose and
intent of transferring voting power over any such shares that are beneficially owned by me; it being understood that this shall not restrict my ability to sell any
such shares (and the associated voting power) in my sole discretion prior to such meeting.  My commitment to vote these shares will terminate automatically
(without any further action of the parties) upon the earlier to occur of (a) the termination of the Purchase Agreement in accordance with its terms, and (b) the
Closing.

 
I acknowledge and agree your willingness to enter into and perform your obligations under the Purchase Agreement was made in reliance of my

commitments in this letter.  This letter shall be governed by and construed in accordance with and governed by the law of the State of Delaware, without
regard to the conflicts of laws principles thereof.

 
 

By:
 

  
 

Print Name:
 

  
 

Address:
  
  
 

Fax No:
 



Exhibit 99.1
 

  
 

 
Issued:  2 April, 2012, London, UK & South San Francisco, CA — LSE Announcement
 
GlaxoSmithKline to increase its ownership in Theravance
 
GlaxoSmithKline plc (GSK) and Theravance, Inc. (NASDAQ: THRX) announced today that they have entered into a stock purchase agreement, under which
Theravance will issue, and GSK will acquire, 10,000,000 shares of Theravance common stock at a price of $21.2887 per share, for a total investment of
$212,887,000.
 
Following this purchase, GSK would own 25,814,421 shares of Theravance common stock, which would increase GSK’s ownership from approximately
18.3% to approximately 26.8% of the total outstanding capital stock of Theravance.  The price per share was determined based upon a 7.5% premium to the
volume-weighted average price per share of Theravance common stock over the five-day period ending March 30, 2012, which was $19.8034.
 
The transaction is subject to certain closing conditions, including approval of Theravance’s stockholders at their Annual Meeting scheduled for May 15, 2012,
and expiration of the waiting period under the Hart-Scott-Rodino Act. The transaction is expected to be completed shortly after the Theravance Annual
Meeting. GSK expects to continue to account for its total stake in Theravance as an investment held at fair value, due to the existing governance agreement
which places limitations on GSK’s voting rights.
 
About GSK Theravance Collaboration
 
In November 2002, Theravance entered into a long-acting beta  agonist (LABA) collaboration with GSK to develop and commercialize a once-daily LABA
product candidate either as a single agent or in a combination medicine for the treatment of asthma and/or chronic obstructive pulmonary disease (COPD). 
The inhaled corticosteroid (ICS)/ LABA combination, Relovair™*, has now completed its Phase III development and GSK intends to submit regulatory
applications for COPD in the US and Europe in mid-2012. For asthma, GSK also plans to submit an application in Europe in mid-2012 and will continue
discussions with the FDA on the regulatory requirements for a US asthma indication. The long-acting muscarinic antagonist (LAMA)/LABA programme is in
Phase III development in COPD. In March 2004, Theravance entered into a strategic alliance with GSK, under the terms of which GSK has licensed a
Bifunctional Muscarinic Antagonist-Beta  Agonist (MABA) for the treatment of COPD.  This programme is currently in Phase II development.
 
GlaxoSmithKline — one of the world’s leading research-based pharmaceutical and healthcare companies — is committed to improving the quality of human
life by enabling people to do more, feel better and live longer.  For further information please visit www.gsk.com.
 
Theravance — a biopharmaceutical company with a pipeline of internally discovered product candidates and strategic collaborations with pharmaceutical
companies. Theravance is focused on the discovery, development and commercialization of small molecule medicines across a number of therapeutic areas
including respiratory disease, bacterial infections, and central nervous system
 

 
(CNS)/pain. Theravance’s key programs include:  Relovair™, LAMA/LABA (‘719/vilanterol (VI)) and MABA (Bifunctional Muscarinic Antagonist-
Beta  Agonist), each partnered with GlaxoSmithKline plc, and its oral Peripheral Mu Opioid Receptor Antagonist (PµMA) program. By leveraging its
proprietary insight of multivalency to drug discovery, Theravance is pursuing a best-in-class strategy designed to discover superior medicines in areas of
significant unmet medical need. For more information, please visit Theravance’s web site at www.theravance.com.
 
*Relovair™ is a once-daily inhaled corticosteroid (ICS)/long-acting beta-agonist (LABA) combination treatment, comprising fluticasone furoate and
vilanterol (FF/VI), currently in development for the treatment of COPD and asthma.  This investigational medicine is not currently approved anywhere in the
world.
 
Relovair™ is a trademark of the GlaxoSmithKline group of companies. The use of the brand name Relovair™ for FF/Vl is not approved by regulatory
authorities around the world.
 
THERAVANCE®, the Theravance logo, and MEDICINES THAT MAKE A DIFFERENCE® are registered trademarks of Theravance, Inc.
 
Important Additional Information Will be Filed with the SEC
Theravance plans to file with the U.S. Securities and Exchange Commission (SEC) and mail to its stockholders a proxy statement in connection with the
transaction. The proxy statement will contain important information about Theravance, the transaction and related matters. Investors and security holders are
urged to read the proxy statement carefully when it is available.
 
Investors and security holders will be able to obtain free copies of the proxy statement and other documents filed with the SEC by Theravance through the
web site maintained by the SEC at www.sec.gov.
 
In addition, investors and security holders will be able to obtain free copies of the proxy statement from Theravance by contacting Investor Relations at (650)
808 4100 or investor.relations@theravance.com.
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Theravance and its directors and executive officers may be deemed to be participants in the solicitation of proxies from Theravance’s stockholders with
respect to the transactions contemplated by the stock purchase agreement. Information regarding Theravance’s directors and executive officers is contained in
Theravance’s Annual Report on Form 10-K for the year ended December 31, 2011 and its proxy statement dated March 16, 2011, which are filed with the
SEC. As of March 21, 2012, Theravance’s directors and officers beneficially owned approximately 5.9 million shares, or 6.6%, of Theravance’s common
stock. Additional information regarding the interests of the participants in the solicitation of proxies in connection with the transaction will be included in the
proxy statement.
 
GlaxoSmithKline Enquiries:

 

 

 

 

 

 

       
UK Media enquiries:

 

David Mawdsley
 

+44 (0) 20 8047 5502
 

(London)
 

 

Stephen Rea
 

+44 (0) 20 8047 5502
 

(London)
 

 

Sarah Spencer
 

+44 (0) 20 8047 5502
 

(London)
 

 

David Daley
 

+44 (0) 20 8047 5502
 

(London)
       
US Media enquiries:

 

Kevin Colgan
 

+1 919 483 2839
 

(North Carolina)
 

 

Melinda Stubbee
 

+1 919 483 2839
 

(North Carolina)
 

 

Sarah Alspach
 

+1 919 483 2839
 

(Washington, DC)
 

 

Jennifer Armstrong
 

+1 919 483 2839
 

(Philadelphia)
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Analyst/Investor enquiries:

 

Sally Ferguson
 

+44 (0) 20 8047 5543
 

(London)
 

 

Tom Curry
 

+ 1 215 751 5419
 

(Philadelphia)
 

 

Gary Davies
 

+ 44 (0) 20 8047 5503
 

(London)
 

 

Jeff McLaughlin
 

+ 1 215 751 7002
 

(Philadelphia)
 

 

Ziba Shamsi
 

+ 44 (0) 20 8047 3289
 

(London)
 
Theravance Enquiries:
Senior Vice President and Chief Financial Officer

 

Michael W. Aguiar         (650) 808 4100
 

 

 

 

investor.relations@theravance.com
 
GlaxoSmithKline Cautionary statement regarding forward-looking statements
Under the safe harbor provisions of the U.S. Private Securities Litigation Reform Act of 1995, GSK cautions investors that any forward-looking statements or
projections made by GSK, including those made in this announcement, are subject to risks and uncertainties that may cause actual results to differ materially
from those projected. Factors that may affect GSK’ s operations are described under ‘Risk factors’ in the ‘Financial review & risk’ section in the company’s
Annual Report 2011 included as exhibit 15.2 to the company’s Annual Report on Form 20-F for 2011.

 
Theravance Cautionary Statement Regarding Forward-Looking Statements
 
Theravance’s press release contains certain “forward-looking” statements as that term is defined in the Private Securities Litigation Reform Act of 1995
regarding, among other things, statements relating to goals, plans, objectives and future events. Theravance intends such forward-looking statements to be
covered by the safe harbor provisions for forward-looking statements contained in Section 21E of the Exchange Act and the Private Securities Litigation
Reform Act of 1995. Examples of such statements include statements relating to the status and timing of clinical studies, data analysis and communication,
statements regarding the potential benefits and mechanisms of action of drug candidates, statements concerning the timing of seeking regulatory approval of
our product candidates, statements concerning the expected timing of the proposed stock purchase, statements concerning enabling capabilities of
Theravance’s approach to drug discovery and its proprietary insights, statements concerning expectations for product candidates through development and
commercialization and projections of revenue, expenses and other financial items. These statements are based on the current estimates and assumptions of the
management of Theravance as of the date of this press release and are subject to risks, uncertainties, changes in circumstances, assumptions and other factors
that may cause the actual results of Theravance to be materially different from those reflected in its forward-looking statements. Important factors that could
cause actual results to differ materially from those indicated by such forward-looking statements include, among others, risks related to delays or difficulties
in commencing or completing clinical studies, the potential that results of clinical or non-clinical studies indicate product candidates are unsafe or ineffective,
our dependence on third parties in the conduct of our clinical studies, inability to obtain stockholder approval of the proposed stock purchase or satisfy other
closing conditions for the proposed stock purchase, declines in the S&P 500 index that could result in termination rights regarding the proposed stock
purchase, delays or failure to achieve regulatory approvals for product candidates, risks of relying on third-party manufacturers for the supply of our product
and product candidates and risks of collaborating with third parties to develop and commercialize products. These and other risks are described in greater
detail under the heading “Risk Factors” contained in Theravance’s Annual Report on Form 10-K filed with the Securities and Exchange Commission (SEC)
on February 27, 2012 and the risks discussed in our other period filings with SEC. Given these uncertainties, you should not place undue reliance on these
forward-looking statements. Theravance assumes no obligation to update its forward-looking statements.
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